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ABSTRACT

This paper provides consistent understanding between the economic rationale of the
‘efficiency’ and ‘failing firm’ defenses and the conditions that the defenses require in the
merger assessment process, focusing on two main concepts, ‘enhancing competition’ and
‘counterfactual’. This paper states that the economic rationale of the ‘efficiency’ defense
rests on the effect of enhancing competition rather than on the improvement of efficiency
itself. Regarding the ‘failing firm’ defense, the rationale is stated that competition would not
deteriorate even when the merger proceeds compared to the counterfactual where it is
prohibited. This understanding reflects not only recent international discussion but also the
merger guidelines of advanced competition authorities. It also consistently explains the
requirements of the defenses. Finally, this paper includes some comments on the Merger
Review Guideline of Korea for its improvement based on various domestic merger cases.
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10 ICN(2006), p.62, “While efficiencies are typically more relevant for the assessment of
unilateral effects, there are some situations where they might also play a role in the
assessment of coordinated effects, In this context marginal cost reductions may make
coordination less likely or effective by enhancing the incentive of a maverick to lower price or
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Ko Fok & B olUjet BRAY] TR} o] HETHE Aok & AL aTEh o HEE
ARG Ak AAA AT BRA T AAEcHe B84 Sk BAAY)E 4
AADE W A F4 Fojo] Qrks Awa ekt g, ul= solseiele
FQagtos Qs Aol 5 Ei el ke Agel B weli mgAo] Ao
QU Tk Awshe, AFS] FAo|t chopye] Az Q) WA /4 &
2o] Aoolw mgA FA) Ik ofsiuicta At

ol nla sjelEekele B4 HaE ATHoR Q4] 48 A9 AYs)

22 DOJ and FTC(2010), p.29, “For example, merger—generated efficiencies may enhance
competition by permitting two ineffective competitors to form a more effective competitor,
e.g., by combining complementary assets.”

23 DOJ and FTC(2010), p.30, “The Agencies credit only those efficiencies likely to be
accomplished with the proposed merger and unlikely to be accomplished in the absence of
either the proposed merger or another means having comparable anticompetitive effects,
These are termed merger—specific efficiencies, Only alternatives that are practical in the
business situation faced by the merging firms are considered in making this determination,
The Agencies do not insist upon a less restrictive alternative that is merely theoretical.”
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=, AE S0 H7IYe] A% ol 247t afstar 9| AulE 7t BAEES A
Hjx|gto = QHAM]E st 3k 4=
Ackal Aysict 3hH, R&DEF HHEE=

gy ave gHeR Fasht Ikl
(verification)o] AFIAS.2 o290 WA A FRe) AN 4 ek A

w3 Qi
Lt EU

EU 7to]=akR1242 7] A (concentration)ol 23] HAYsH= B84 A7t FAA]
iy, 53] AuRte] gk sfoke sk AE aLdste] 7Y é‘% HAE Al olE
BRI Aty &, o] WA= aad avte Qs 7 Yol 4R #H
olol 21737284 (pro—competitively) ¢l 5= & 58 9 {0& AaLAZ]aL oo uwhe}
ol v At e A Y8 (European Commission, ©|s} “$142])7}
a8y 5as 1Ageiet 2 ‘I}E'Jrﬁ EU 7lolEeRRloNE a8&4 FHS fshke A
2 ZAL) 3ol AAALY AE & 4 Stk A& At AAE7] flsliMe Fel
H|Z}o]| A %i‘—’ﬂ‘(beneflts to consumers)e HAYA7]= Zlojojof st

QI3 Aolojok dFal(merger—specific), &Rl0| 7Fsdfok(verifiable) 3}
AH o R Astal Qlck, olegh Zkzke] @) disiAle oh

b

sujgpo] gk B HEA WIS WA A WA /RS Tdatew s
H 5 o] LA Xl (worse off) kotol FThs A, B $IslAE m&Ao
APl FEtlsufficient) HANS 250l (timely) 2012te] Holg WAIAA

Stk

7 QATOR sl WA Ths B F7HEIE S ol g
FOR ) YA B 45 Zue] NgERRI BT A9 FVIYLS AL A

24 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentration
between undertakings (the EC Merger Guidelines),

25 EU 7fol=gfel A77x, « oo the efficiencies generated by the merger are likely to enhance
the ability and incentive of the merged entity to act pro—competitively for the benefit of
consumers, thereby counter acting the adverse effects on competition which the merger might
otherwise have,”

7|1EEE FHoIMe §E24 H THTIY

ogt
r®

HHA oot MM sto|

"7



118

SHAZ ol 7h 4 gl et vl sl WAEA ek o|Zo] Am|xhe] fol
oz olojaion] ojiisl Blo] Wrk U rtolselele mAn|ge| HghEuhrrhs
FhElg B A8 AYEI} ek o) AH4QIsE Ths o] AR FA7t &

! %

fu
fito
ox
ot
rE
=2
x
Kl
il
it}
O
Kl

X
s
)
e
iy
et
N
2

olN
N
>,
N
=
N
N
Y
filo
ol
ok

=]
el gEow 8] 7ol B4 420 XS masiA| B o) Zsie
_]

AEE 7R Ble Atolle aad ol JAEHA o= TRsAdol mi- A o

gy E7¢ vsd nRIZIAR, EUAE a4 Sdianrt geR s 24y
Sk Zlofojof o, S EY @ FJAAIREA Q] WHo R AR =22 a8 T
g7k 24E o glofok il Aedrh &, 871U Aljkd iR 2 FAA
olal Aol &g Zhert titelE 51 ol Ak, x4 3EHA 59
RS 449 diY B A 3 WA 9 b dHiE 22" O 59 AT
2 A9 Highol flvh=s SAF Alsstoiof gttt

ol 1y BEH Tt ARE] SlAE A
A ke AT AER SRS AT 4+ U AE
Zolojo} g,
anjzte] o|So] Hustelolof s, AR} SREA Fole Aol dulgo] of
3 A AUE W olEsk sl shsslo Atk G, ARA Folauel
A7) 2R 71zl Al Aol AAFHel AR ANE AT FFsHol

ozc,

= B84 S ARIARE 3 A ivalry)& RSt 71 ARl
JAH AAAAE IS S ¢ ATl Tlesi, 1 A2 584 5
© At 71 g Agte] disti 7]date] AAE Hor fasH & 4 Sve He
AART TR G TrolEakele: AEAdo] 2Rk A woA BAEES A
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sha glek. olefal A4S @A B4 ol FUATOR AT Lula T4 ofaiel
B84 FUE W lmshs glo] ohjel, B4 FIR <) el AnE 154
lehs b wjehe Zolakth chuk ogah Trolsarele 7190

426 01316} el ”J%E o, 9= 7]%*%@ AARA E%*éfi AR o9
oA Aol AR 42 dFEeR R, AR FAT=o] 297
Aol a&A Say F4ol izt SAS AAY wf 270 AEF B 249
Ao A B e v A ik dstolA o] 4] Holof il Ve

e, ke =7he] Tlo|Eelelal B @ slolmellE wed ol 2l

AE7] 3t AR HA G (timely), 7HA(ikely), S+ (sufficiency)dt &7 1 &
&/do] T EF3(merger—specific)o]o|of o] AA=IL Qlct. oigt, o]gjdt 2=
o] &3] ojEeA HEEH=A= A= 7rol=eklof AAIEA] kit Qi

G847 e g TlolEeRle S VIdEd e =R E A e ae4d
TS TA LR AR Hlofl ot ThelEeRle A Al 3w SHT &

SR g, 3w S a2 Al vEEdE § el Al
o =S

3l ol R A AW, AT AN, SRATN AF ANE 27
5o B 94 sRSShehn fok ohul, Al SR At APSHE Tefste] 7
ARg 3 ol bAul el Aol Bt B ENE Foth o

o= 5
gH)g AET= g
So& AR Aufx

o|=gRRlE o2 IRt mEAdo] vl STt ¥l WASH ] Wil I sRvh= &
Hob] olgitky AMRTE 1 9 SN ARelH BRY fFO olFuHel AA
(removal of double marginalization)®} EXFR|H|EAIE] &f|A~(solving the investment

hold—up problem)®= AAI= 3L Qlct,

|
|

(product repositioning or rebranding)7} AA=ETL A=d|, 7}

26 CC and OFT(2010), p.55, 5.7.3. “The Act also enables efficiencies to be taken into account in
the form of relevant customer benefit, These benefits are defined in section 30(1), and are not
limited to efficiencies affecting rivalry, In addition, the statutory definition enables the
Authorities to take into account benefits to customers arising in markets other than where
SLC is found, and benefits to future customers.”
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A HIEHA &K network effect)”} AAIEHTH HEHA
= ARAY o AU s e, AEA HEYT avte] A9 BE 4]
Alof| ofgt A Ak SHAIA 4= Q= whH, IPEA YEYT a7e] A9 A &

vl Al Els FARE e ARRAlE ESlE € 4 vkl XA T 2]

T8 SH 8842 T2 AN WAk AR, AV AiEe] KA
A A9 stz 7H Bk (pricing effect) e}, A4kszo] tiA A= o ARE &B[A7} &
At FFAPA A AEE FUT f1o] S e WA Y&l (one—stop

shopping) &3}7} AAE]aL Qi 27

2. o A

7t ol =

ulst Zjol=atele, ol 7 v1jje] shitel Ausie] 1 Aol WAl HEE:

A AL & 719S 2ok 71dAEe] AR EE SHAIE TheAS 2A kol A
okt SRl o2, o APFEa-E 2 AN 584 (competitive significance)©]

G0 E&(dEh7Ide] T 7Idel FHETete AujaEe] Ak did 719ET
o] FA|ER= Aol gl o WA A= ¢kE Zlo)7] wiolztar ARyt 28

FAZE Ehe 719o] ohiksE A9 1 Rpato] Aol A] ﬂg = T4 Hols
ofx]7] flefiMle thett 22 x7lo] B FEE|ojof ghttal fAsth © 77k Al
A Yof AFZ RS thelx] ¥ A, @ s (Bankruptey Act) Al1e] <A
7149] A A (reorganize)o] A3 olA] & A, @ BAZE == gEct @ FAAE

27 Qo] Fpoli i YN elslel PPARAIS dvic % drel VA ol B
FERFANS] S8 e 719ET ol Tme] A, *“*WHH B3 Bl AR, 4]
B0, QAPRAAS) RaH 52 B R840l THE A9 AT WAL AU WES
o7 e Aty 884 sk 8o g2 = Al 7HA, A 7198 B9 584
T, 24 AE ThsE 584 Y AR e T4 7)ol ot dd Fol arefEt
28 DOJ and FTC(2010), p.32, Notw1thstanding the analysis above, a merger is not likely to
enhance market power if imminent failure, as defined below, of one of the merging firms

o o,

l=°

s o)

ol

would cause the assets of that firm to exit the relevant market, This is an extreme instance
of the more general circumstance in which the competitive significance of one of the merging
firms is declining: the projected market share and significance of the exiting firm is zero. If
the relevant assets would otherwise exit the market, customers are not worse off after the
merger than they would have been had the merger been enjoined.”

SRR /2013, |



HolwA BANGNA 1 Aato] 4
HelY wele 7lggout 4T Tkl

oloh e mlF slel=eiele] M W a7
41 hgs %_‘%PEJE}% Ae s .
A A= Aol
ek Aol ol 14 o] el 4 BAIe] ol Y2l at
L Ye QuboRn Asha gl ek 9 ofek Ivbe] stolelelat s
4

i}
o
?;9
n:?L‘
)
)
=)
N
)
rO
filo
ile
9
=
N
40
__9:

30,

= o

J[m
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U]% Zho| iRl ‘TP oyl ‘R O A e FAREE Ao 2 FA|
7} He= 4(acquisition)E AESCFI At ofgk, opAHERO] Ql4=of ThsfA
thaath o] F=7h4%] 81 Aistal ok “AA| AAA vl8-S Hkgst= H]

&
S 8T o TAZE Fe HRe dF 550 N4 A4S /= 9
=7
O
]:I

ok

b Ao, olefgh Axis HeAOlAe] Tl 7} Bl dulx} HEE

|

o wojog AgshEL Ao ofofof Bk "0 =, nj3 slo|Seele MR
2 QT w, BAVE HE 71990 g o] okl ofet BB 52 FFAOR el
3 A2 ava

Lt EU

EU 7to|=giRle b7 S skl vk EU 7heol=aiqle AR
wA7E e 71 EgAREtE o AV T st dtele 71dd Aeole &

7|g948%te] F5A (common market)¥t & 7HsEHA| ofFE {37 AAgTh
Arggich, g 1A 71EA a2zl & WAsks AR FETL el
o R Qe ez Aoltal & 4= §lojof gth= Aoltt, Ol"ﬂ?ﬂ G
o Z1dagde] WskA] gote ARG Aol U o FESHE 9ol

29 DOJ and FTC(2010), p.32, “it has made unsuccessful good—faith efforts to elicit reasonable
alternative offers that would keep its tangible asset and intangible assets in the relevant
market and pose a less severe danger to competition than does the proposed merger,”

30 DOJ and FTC(2010), p.32, “applying cost allocation rules that reflect true economic costs, the
division has a persistently negative cash flow on an operating basis, and such negative cash
flow is not economically justified for the firm by benefits such as added sales in
complementary markets or enhanced customer goodwill”
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Hrfe gtk

BU 7jol=eels shi|e] el T8 adow teel A g AFdk O ¥
471900l J3) QIFEIA g A ATA ofelRoR s) ke vigke] Aol B
S 7199 A, E ol Tt @ BYARA 4 Hekalternative purchase)o]
A e A ©® WIS A gk A9 I Aol AgozRE HE
L Jlo] B A,

T EU Zol=elele, @y wAbIge] wHi|Y Fue T4 98 Aua A
ZF el 3 F Asks ATR FEIF Tl whel o) oplsls Aol ohet
L oAe 9Feks do] WaE BE WY YRS AT sk gk

o & 2

ML I Y BAIS ofel] WA AR BAAA FA5 g
olefst WAL sh]gle] BAIS BRI FAR A3 9l v 9 EU| ol =g}
QU3 AR FolF moli= Aot 20109 A Ae] FolEetelrol i 4171
Hol QIglovt A F slel=eRlo|Ale WA Beiste] /)4

otk
(T
(o]
e
1
fu
~N
i

J= BAE=o] 7 S AEske A ofslishy] flsiAle AN A Ttel
7} #Hst FAAHN A (Office of Fair Trading: OFT)Q] HE A
(o]st OFT1047>33—§~' Fxsks o] o f-85it, 71 A Trel=ekloA = 7 EeE
B7Reoll slof A1 5 shrt aite] 7hsAdel e, A ol AR =
HEAREL- AAe] BASEY o 4= kAl Hot ¥R AAe F8l s A4

[r
rO

<l
S
=
N
2

31 EU 7lol=gfe]l A|89Z, “The basic requirement is that the deterioration of the competitive
structure that follows the merger cannot be said to be caused by the merger, This will arise
where the competitive structure of the market would deteriorate to at least the same extent
in the absence of the merger.”

32 OFT, “Mergers: Substantive Assessment Guidance,” OFT516, 2003, sec. 4.36, pp.34~36.

33 OFT, “Restatement of OFT's Position Regarding Acquisitions of ‘Failing Firms’,” OFT1047,
2008,
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